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STATEMENT OF THE | SSUE

Whet her the proposed decision of the Departnent of Children
and Fami |y Services to award the contract for Florida Assertive
Community Treatnment (FACT) Prograns for District 11, as set forth
in RFP No. 01HO2FP5, to Psychot herapeutic Services of Florida,
Inc., was contrary to the Agency's governi ng statutes, the
Agency's rules or policies, or the specifications of the RFP?

PRELI M NARY STATEMENT

On or about February 18, 2002, the Departnent of Children
and Fam ly Services (DCF) issued a Request for Proposals
No. O1HO2FP5 for Florida Assertive Community Treatnent (FACT)
Prograns for persons with severe and persistent nmental illnesses
in DCF's Districts 4, 7, and 11. Petitioner, Bayview Center for
Mental Illness, Inc. (Bayview), responded to the RFP for the
proposed programin District 11.

On April 16, 2002, DCF posted the results of its evaluation
committee in a docunent entitled "Proposal Tabul ation" which
i ndi cated that Psychot herapeutic Services, Inc., received the
hi ghest score and that Petitioner received the second hi ghest

score of the proposals evaluated for District 11.



On April 16, 2002, Bayview filed a notice of protest
regarding DCF' s intended acti on.

On April 26, 2002, Bayview filed a Formal Witten Protest
and Petition for Adm nistrative Hearing with DCF. Bayview then
filed an Arended Formal Witten Protest and Petition for
Adm ni strative Hearing which was referred to the Division of
Adm ni strative Hearings (DOAH) on or about May 16, 2002. A
rel ated case involving the sanme RFP, Case no. 02-1998BID, was
al so forwarded to DOAH on May 16, 2002. On May 17, 2002, the

under si gned, sua sponte, issued an Order of Consolidation

consolidating this case with DOAH Case No. 02-1998BID and a
formal hearing was schedul ed for June 13, 2002.

On May 21, 2002, Psychot herapeutic Services of Florida,
Inc., filed a Petition to Intervene in the protest involving RFP
No. O1HO2FP5 for DCF District 11. The Mdtion to Intervene was
gr ant ed.

Petitioner in Case No. 02-1998BID filed an unopposed Mbdtion
to Sever from Case No. 02-1999BID. On May 29, 2002, the Mbdtion
to Sever was granted and an Anmended Notice of Hearing was issued
schedul i ng the hearing for June 19, 2002.

On June 3, 2002, Petitioner filed a Motion to Amend Petition
for Formal Adm nistrative Hearing and Second Anended For nal

Witten Protest. The notion was granted.



The Second Anmended Fornmal Witten Protest was based upon the
fol | ow ng:

(a) the selection of a bidder whose answers
were, in part, non-responsive;

(b) the use of an evaluation team which in
part, included persons not qualified and not
aut hori zed by law to review proposals of the
financial magnitude of this RFP

(c) scoring of conpetitive proposals by one
eval uati on teamrevi ewer that was so
dramatically different fromall other
reviewers as to suggest either the use of
undi scl osed criteria, erroneous scoring,
undi scl osed conflict of interest, or
arbitrary and capricious scoring; and

(d) the resulting proposed award of a
contract to Psychot herapeutic Services, Inc.,
(PSI) based on these erroneous, arbitrary and
capricious scores is itself so erroneous,
arbitrary and capricious that the award of
contract should be overturned and awarded to
Bayvi ew as the nost qualified bidder.

Intervenor filed a Motion in Limne which was granted to the
extent that Petitioner waived any objection to the nmakeup of the
eval uation conmttee by failing to tinmely bring a solicitation
pr ot est .

At hearing, Petitioner presented the testinony of Luther
Cox, Stephen Pool e, Barbara Johanni ngsnei er, Robert Ward, Susan
Kelly and the deposition testinony of Neil Meister, Roman Rol dan,
Randal | Cooper, Tinothy Giffith, Celeste Putnam and Stephen
Poole. Petitioner 's Exhibits 1 through 20, except for Exhibit

10, were admtted into evi dence. Petitioner's Exhibit nunbered



10 was rejected. Respondent's Exhibit nunbered one, the
deposition testinony of Robert Ward, was admitted into evidence.
I nt ervenor presented the testinony of Tinothy Giffith and
Randal | Cooper. Intervenor's Exhibit nunbered 1, which was the
deposition testinony of Martin Kurtz, was admtted into evidence.
A Transcript of the hearing, consisting of four volunes, was
filed on August 20, 2002. The parties filed a Joint Request for
Additional Tinme to file Proposed Recomended Order which was
granted. The parties tinely filed Proposed Recommended Orders
whi ch have been considered in the preparation of this Recommended
O der .

FI NDI NGS OF FACT

Backgr ound

1. On or about February 18, 2002, DCF issued RFP
No. O1HO2FP5 for the inplenentation of Florida Assertive
Community Treatnment (FACT) Prograns for persons with severe and
persistent nmental illnesses in DCF Districts 4, 7, and 11. The
reviewin this case is limted to DCF's proposal to award a FACT
contract in District 11. Three vendors submtted proposals for
District 11, including Petitioner and Intervenor.

2. Section 5.2 of the RFP requires that each proposa
include a title page as page two of the proposal and include the
RFP nunber; title of proposal; prospective offeror's naneg;

organi zation to which the proposal is submtted; nane, title,



phone nunber and address of person who can respond to inquiries
regardi ng the proposal; and nanme of project director, if known.

3. The proposal submtted by Intervenor contained a title
page identifying the offeror as Psychot herapeutic Services of
Florida, Inc., (PSFI) with a nailing address in Chesterfield,
Maryl and. Further, every page of Intervenor's proposal had the
name Psychot herapeutic Services of Florida, Inc. printed on the
bottom | eft corner of every page.

4. Section 6.1 of the RFP describes two phases of DCF' s
review of the proposals. The first is an initial screening of
all proposals for what the RFP describes as "Fatal Criteria.”
The second is the qualitative review by an eval uati on team of
each proposal using criteria set out in the RFP

Fatal Criteria

5. Section 5.4 of the RFP reads as foll ows:

5.4 RESPONSE TO I NI TI AL SCREENI NG
REQUI REVENTS

The initial screening requirenents are

descri bed as FATAL CRITERI A on the RFP Rating
Sheet (see section 6.1). Failure to conply
with all initial screening requirements wll
render a proposal non-responsive and
ineligible for further evaluations. The

fatal criteria are:

a). Was the proposal received by the date,
time and | ocation as specified in the Request
for Proposal (section 2.4)?




b). Was one (1) original and eight (8)
copi es of the proposal submtted and seal ed
separately? (section 5.12)?

c). Dd the provider include a Proposal
Guar ant ee payable to the departnent in the
amount of $1,000.00 (section 2.11)?

d). Dd the application include the signed
State of Florida Request for Proposal
Contractual Services Acknow edgenent Form
PUR 7033 for each proposal submtted?

e). Didthe provider submt the Notice of
Intent to Submt formcontained in Appendi x 2
by the required due date?

f). D d the provider register and attend the
offeror's conference?

g). Did the proposal include the signed
Certification Regardi ng Debarnent,
Suspension, Ineligibility and Vol untary
Excl usi on Contracts/ Subcontracts (Appendi X
6)?

h). D d the proposal include the signed
Statenent of No I nvol venent (Appendi x 7)?

i). D dthe proposal include the signed
Acceptance of Contract Terms and Conditions
indicating that the offeror agrees to all
departnent requirenents, terns and conditions
in the Request for Proposal and in the
Departnent's Standard Contract (Appendix 8)7?

. Dd the proposal include a signed

i)
| obbyi ng form (Appendi x 9)?

k). D d the proposal include an audited
financial statenment for fiscal years 1999-
2000 and 2000- 20017

). D d the proposal include a certification
of the offeror's good standing (Appendix 1)?




m. D dthe proposal contain evidence the
m ni mum staffing levels in section 3.11 wll
be hired and enpl oyed?

n). D d the proposal contain a signed
Certification of a Drug-Free Wrkpl ace
program ( Appendi x 10)?

o). D d the proposal contain a certification
regarding electronic mailing capability as
referenced in section 3.20 (Appendix 5)7?
(enmphasi s in original)

6. Section 6.1 of the RFP includes a Fatal Criteria rating

sheet requiring "yes" or "no" responses by the reviewer, which

i ncl uded, anong ot her provisions, the foll ow ng:

4. Did the proposal include a signed Form
PUR 70337

11. Did the proposal include independent
audited financial statement froma CPA firm
for fiscal years 1999- 2000 and 2000-20017

Form PUR 7033

7. Section 5.1 of the RFP, entitled, STATE OF FLORI DA
REQUEST FOR PROPOSAL CONTRACTUAL SERVI CES ACKNOW.EDGVENT FORM
PUR 7033, requires proposers to manually sign an original Form
7033 on the appropriate signature line. The signed form 7033
must appear as the first page of the proposal. Form PUR 7033 is
not a formgenerated by DCF but is generated by the Departnent of
Managenent Services. The RFP did not set forth any fatal

criteria in connection with this formother than it be signed.



8. The proposal of Intervenor, PSFI, contained form PUR
7033 with the signature of PSFI's Chief Executive Oficer
D. Cherry Jones, wthin the signature bl ock designated as
"aut hori zed signature.”

9. The nane Psychot herapeutice [sic] Services appears on
Intervenor's form 7033 in the block entitled "vendor nanme." The
address which appears in the bl ock designhated as "vendor's
mai | i ng address” on Intervenor's form PUR 7033 is the sane
mai | i ng address in Chesterfield, Maryland, that appears on the
title page of Intervenor's proposal.

10. In conpleting the RFP forns designated as Appendi x 1,
O feror Certification of Good Standing; Appendix 5, Certification
of Electronic Mail Capability; Appendix 7, Statenment of No
| nvol venent ; Appendi x 8, Acceptance of Contract Terns and
Condi tions; and Appendi x 10, Certificati on of a Drug-Free
Wor kpl ace Program Psychot herapeutic Services appears in the
bl ank desi gnated for the nane of the vendor or offeror. These
appendi ces were all signed by D. Cherry Jones. No required
appendi x was onmtted or unsigned in Intervenor's proposal

11. Petitioner contends that the use by Intervenor of
Psychot herapeutic Services or a shortened version of its ful
name i nstead of Psychot herapeutic Services of Florida, Inc., on

Form PUR 7033 and the required appendi ces renders Intervenor's



proposal non-responsive to fatal criteria and caused confusion
within DCF as to the corporate status of the actual offeror.

12. In Appendix 8 to Intervenor's proposal, the corporate
docunents fromthe Florida Departnent of State were for
Psychot her apeuti c Services of Florida, Inc.

13. Tinothy Giffith is Deputy Executive Director of
Psychot herapeutic Services of Florida, Inc. According to
M. Giffith, the use of the term Psychot herapeutic Services
refers to a group of conpanies that nake up the Psychot herapeutic
Services Goup. The parent conpany of all Psychot herapeutic
Services affiliates, including Psychotherapeutic Services of
Florida, Inc., is Associated Service Specialists, Inc. The
rel ati onshi p between Psychot herapeutic Services of Florida, Inc.,
and Associ ated Service Specialists, Inc., was set forth in
sufficient detail in Intervenor's proposal

14. There is no evidence that anyone in DCF or its
eval uators were confused as to what entity was identified in the
proposal subnmitted by Intervenor

15. Stephen Poole is a Senior Managenent Analyst Il with
DCF, and is the procurenent manager for the RFP. There was never
any confusion in his mnd as to what entity was nmaking the offer
to DCF. He understood Psychot herapeutic Services to refer to
Psychot her apeuti c Services of Florida, Inc., and had a "comon

sense" understandi ng of who the offeror was.

10



16. Consistent with his testinony, M. Poole's reference to
Psychot her apeutic Services, Inc., on the bid tabul ati on sheet was
sinmply shorthand for Psychot herapeutic Services of Florida, Inc.
Simlarly, the bid tabulation sheet references Petitioner as
Bayvi ew Center for Mental Health even though its full nanme is
Bayvi ew Center for Mental Health, Inc.

17. Likewise, his reference to "PSI" on the fatal criteria
eval uati on sheet "stood for and stands for, in our |anguage,
Psychot herapeutic Services of Florida, Inc."

18. Petitioner's assertion that Intervenor's proposal was
non-responsive as a result to the use of an abbreviated form of
I ntervenor's nanme is not supported by the above findings.

Fi nanci al Statenents

19. Petitioner asserts that Intervenor failed to neet the
requirenment set forth in Section 5.4k of the RFP and referenced
in paragraph 11 of the fatal criteria RFP rating sheet, that
proposers include independent audited financial statenents for
fiscal years 1999-2000 and 2000- 2001. The RFP did not provide
any definition, standard, guideline, or mandatory requirenent for
the format or content of financial statements, audits, or audited
statenments. The RFP sinply required that they be included.

20. Intervenor's proposal contained audited financi al
statenents for fiscal years 1999-2000 and 2000- 2001.

| ntervenor's 2000-2001 audited financial statenents consi sted of

11



an i ndependent auditor's report from Nardone, Pridgeon & Conpany,
P.A., Certified Public Accountants, dated August 10, 2001;
bal ance sheets; statenents of cash flow, statenents of operations
and retained earnings (deficit); and personnel and operating
expenses. However, four pages, consisting of the Notes to
Fi nanci al Statenments, were omtted. There is no dispute
regarding the contents of the audited financial statenments for
1999- 2000 submitted by Intervenor
21. The independent auditor's report stated in pertinent

part:

We have audited the acconpanyi ng bal ance

sheets of Psychot herapeutic Services of

Florida, Inc. as of June 30, 2001 and 2000,

and their related statenents of operations

and retained earnings (deficit) and cash

flows for the years then ended. . . . In our

opinion, the financial statenments referred to

above present fairly, in all materi al

respects, the financial position of

Psychot her apeuti c Services of Florida, Inc.

as of June 30, 2001 and 2000 . . . . W

conducted our audits to forman opinion on

t he 2001 and 2000 basic financial statenents

t aken as a whol e.

22. Luther Cox is a certified public accountant and has

expertise in accounting and financial statenents. It is
M. Cox's opinion that the notes to financial statenents are a
requi red el enment of an audited financial statement. M. Cox's

opi nion was based in part on the Florida Board of Accountancy

Rules in defining the term "financial statenent." M. Cox

12



acknow edged, however, that based upon the representation that
the auditors provided in the first paragraph of their letter, the
auditors reviewed all of the financial statenents. Additionally,
M. Cox acknow edged that based upon his review of the notes to
the financial statenents, there was no negative information which
shoul d have been disclosed in the subject auditor's opinion
letter and that the letter was a "cl ean opinion", meaning that no
adverse financial information was known to the auditors which

ot herwi se woul d have been required to be reported.

23. Martin Kurtz is also a certified public accountant. He
acknow edged that that the om ssion of the notes is not
consistent with the standards of the practice of accountancy in
Fl orida. However, he was of the opinion that, based upon the way

t he i ndependent auditor's opinion letter is witten, the letter

relates to a full set of financial statenents. "They may not
have all been presented in the proposal. But there was a full
set of audited financial statements.” Thus, the auditor's clean

opinion letter included a review of the notes.

24. According to M. Kurtz, the text of Intervenor's
proposal contains nore information about the relationship between
t he parent conpany and Psychot herapeutic Services of Florida,

Inc., than the notes to the financial statenents.

13



25. Wth the above conpeting opinions by certified public
accountants, it is appropriate to exam ne the agency's use of the
audited financial statenments in their review of the proposals.

26. According to M. Poole, the requirenment to have the
proposal s contain independently audited financial statenents was
to assure DCF that the offeror possessed sufficient financial
sophi stication and organi zati onal capacity to performa FACT
contract. In reviewing conpliance with the requirenment for an
audited financial statenent, DCF reviewed the subm ssion to
determ ne whether or not it had a letterhead from an i ndependent
auditor and whether there were financial statements. The
submtted financial statements were not reviewed by a certified
publ i c accountant of DCF. According to M. Poole, DCF was

| ooki ng generally for the "strength, adm nistratively of the

offeror. If it had the | evel of managenent expertise to be able
to performa contract in that anount of noney of a mllion
dollars.™

27. The independent auditor's letter represents that
Intervenor's financial statenents for fiscal years 2000-2001 were
in fact audited. Petitioner's assertion that Intervenor's
proposal is non-responsive because of the omi ssion of the notes
to the financial statenents is not supported by the above

findi ngs.

14



28. In further support for its assertion that Intervenor's
om ssion of the notes to the financial statenments renders
I ntervenor's proposal non-responsive for failure to neet fatal
criteria, Petitioner asserts that the requirenent for the
i nclusion of audited financial statenents was not only considered
within the fatal criteria of the RFP, but also was a "key
consi deration” for scoring criterion 36 of the RFP.

29. Ogani zational capacity is set forth in section 5.5(4)
of the RFP and states in pertinent part:

To assist in the determ nation of the

of feror's organi zati onal capacity,

pl ease provide, as part of this section,

t he foll ow ng:

4. A copy of the financial statenents or
audits for state fiscal years 1999-2000 and
2000- 2001.

6. Evidence that the offeror has net its
financial obligations in a tinely and

consi stent manner without the need to incur
|l oans or a line of credit to routinely neet
its expenses. (enphasis in original)

30. Section 6.3.6 of the RFP contains certain criteria for
the evaluators to score with regard to organi zati onal capacity of
the proposers. Criterion 36 reads as foll ows:

36. Wat evidence did the proposal provide
that the offeror has not had to obtain | oans
or aline of credit to routinely neet its
financi al obligations and expenses in a

tinmely and consistent manner as referenced in
section 5.5(4)?

15



Key consi derations for scoring:

Its independently audited financi al
statenents for fiscal years 1999- 2000 and
2000- 2001 support response.

O feror's independently audited financi al
statenents for the |ast two years give
evidence of ability to start a new program
w t hout benefit of start-up funds.

31. Each of the evaluation criteria contained references to
key considerations for scoring. The key considerations were to
assi st the evaluators in assessing the nerits of the proposals.
In evaluating criterion 36 pertaining to lines of credit, it was
the role of the individual evaluators to interpret the degree of
routine reliance and assign, accordingly, a particular score from
zero to three. Intervenor directly addressed |oans and |ines of
credit in the text of its proposal in response to criterion 36.
As with the other criteria, evaluators could score this criterion
fromzero to three. The Departnent deferred to the evaluators
regarding how they interpreted offerors' responses to the
requi rements of 5.5(4). Thus, the om ssion of the auditor's
notes in regard to criterion 36 goes to the weight of the
information in the proposal, not as to whether or not fatal

criteria were net.

Eval uati on Commi ttee Process

32. Menbers of the Evaluation Commttee were given
instructions by M. Poole prior to conmencing the qualitative

revi ew of each proposal. Each Evaluation Commttee nmenber signed

16



a conflict of interest statenent indicating they had no
conflicts. The nmenbers were specifically instructed that the
proposals were to be reviewed i ndependently from one another and
from each other; that any problem an eval uator nmay have with a
proposer was not to be considered as part of their score; that

t he universe began and ended within the confines of the proposal;
and that they were to use a scoring protocol to affix their score
and to report back the followi ng week to give that score, but not
to share their results with anyone until the briefing neetings
that followed the qualitative review.

33. The Evaluation Conmttee consisted of enployees of DCF,
except for Barbara Johanni ngsneier, who is a National Alliance
for the Mentally Il (NAM) representative. M. Poole spoke to
t he executive director of NAM explaining that the NAM eval uator
shoul d be a person who is know edgeabl e either through life
experience or work of Florida's community nental health system
who has an understanding of the systemof care that is publicly
funded; and who has an interest and sone know edge and expertise
in the area of prograns either through enploynent or through
ot her factors.

34. NAM provided Ms. Johanni ngsnei er as the eval uator
requested by DCF. M. Pool e expl ai ned DCF' s unquesti oned

acceptance of Ms. Johanni ngsnei er as an eval uator:

17



W accepted Ms. Johanni ngsneier as the
representative of NAM because of our
relationship with NAM and our shared vi sion
and m ssion of a community nental health
systemof Florida that is responsive to the

i ndi vi dual needs with persons with severe and
persistent illness and that our goals in sone
ways are the sane, that we want a responsive
systemto people with a very serious
disability . . . . [T]here would be no
reason to question the validity or expertise
of a representative of NAM because NAM has
an interest in Florida's publically funded
community nental health system

35. According to Celeste Putman, DCF's Director of Mental
Heal th, the evaluation teamincluded a NAM representative to
make sure that the team had a strong representative who really
under stood the needs of people with very severe, persistent
mental illness, and who has worked closely wth that popul ation.
Ms. Put nam expl ai ned that DCF has always felt that it is
inportant to have a famly nenber, soneone who is close, froma
personal standpoint, to the service delivery invol ved.

36. Ms. Johanni ngsnei er had experience eval uating at | east
three other simlar procurenments. Further, M. Johanni ngsnei er
was a menber of the Board of Directors of NAM, Florida, at the
time she served on the Evaluation Cormittee and was a nmenber of a
| ocal Board of Directors of NAM. She was famliar with the NAM

PACT manual. Ms. Johanni ngsnei er gave an extensive description

of her personal experiences with the public and private nental

18



health systens in Florida, fromher child s experience in those
syst ens.

37. Ms. Johanni ngsneier's purpose on the eval uation team
was to represent NAM and not to pronote the NAM viewpoint in
the evaluation. She denied scoring any of the criteria out of
bias toward or against any of the participants using criteria
outside of those that were given to her in the RFP, or attenpting
to skew the score in any way.

38. Petitioner alleges that many of its responses to
subj ective questions were better than those of Intervenor and
t herefore shoul d have been scored higher. Robert Ward, President
and chi ef executive officer of Bayview, believed that
Ms. Johanni ngsnei er scored Petitioner |low, and as a result he
felt there was either a bias of sonme kind or that the eval uator
did not know what she was doing. M. Ward felt that sonething
was wrong, but did know what it was.

39. Petitioner's expert witness, Dr. Susan Kelly, is a
seni or research consultant with a private conpany. She works
wi th data anal ysis and research and has expertise in statistics
with a Ph.D. in sociology. She conducted a statistical test of
the scoring by all evaluators for the purpose of determning the
exi stence of patterns or any kind of irregularities or
differences in scoring. The statistical significance test

performed by Dr. Kelly showed variations between the scores of
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Ms. Johanni ngsneier and two of the other reviewers. Dr. Kelly
characterized Ms. Johanni ngsneier's scores as an "outlier," but
did not know the reason why there was a difference in scores
bet ween Ms. Johanni ngsnei er and the other eval uators.

Dr. Kelly's analysis did not involve any review of the RFP, the
proposals or information regarding Ms. Johanningsneier's
background or position to the Evaluation Commttee.

40. There was no substantial or material evidence presented
by Petitioner to show that Ms. Johanni ngsneier's scoring of the
proposal s was i nconsistent with the scoring nmethodol ogy in the
RFP, clearly erroneous, contrary to conpetition, arbitrary or
caprici ous.

CONCLUSI ONS OF LAW

41. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter in this case
pursuant to Secti ons 120.569, and 120.57(1) and (3), Florida
St at ut es.

42. The burden of proof resides with Petitioner. See
Section 120.57(3)(f), Florida Statutes.

43. The underlying findings of fact in this case are based
on a preponderance of the evidence. Section 120.57(1)(j),
Florida Statutes. The standard of proof is whether the proposed

agency action was clearly erroneous, contrary to conpetition,
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arbitrary, or capricious. Section 120.57(3)(f), Florida
St at ut es.

44. The de novo proceeding in this case was conducted to
exam ne DCF' s proposed action in an attenpt to determ ne whet her
that action is contrary to the agency’s governing statutes, the
agency's rules or policies, or the RFP specifications. See

Section 120.57(3)(f), Florida Statutes, and State Contracting and

Engi neeri ng Corporation v. Departnent of Transportation, 709 So.

2d 607 (Fla. 1st DCA 1998).

45. Section 2.9 of the RFP states that DCF reserves the
right to waive mnor irregularities when to do so would be in the
best interest of the State of Florida. That section defines a
mnor irregularity as a variation fromthe RFP terns and
condi tions which does not affect the price of the proposal, or
gi ve the prospective offeror an advantage or benefit not enjoyed
by ot her prospective applicants, or does not adversely inpact the

interests of DCF. See also Harry Pepper & Associates, Inc. V.

City of Cape Coral, 352 So. 2d 1190, 1193 (Fla. 2nd DCA 1977).

46. A "responsive offeror” is a person who has submtted a
proposal which conforns in all material respects to an invitation
to bid or a request for proposals. Section 287.012(17), Florida
Statutes (2001).

47. Intervenor's proposal conforns in all material respects

to the RFP. Intervenor's use of less than its full name did not
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cause any confusion with DCF staff or the evaluators. Wen
readi ng I ntervenor's proposal, the identity of the offeror was
not in doubt to DCF staff and its eval uators.

48. Intervenor's onissions of the notes to financial
statenments do not constitute a material deviation fromthe fatal
criteria of the RFP. Intervenor's 2000-2001 conpl ete financi al
statenents were audited as required by the RFP. The auditor's
opinion letter was a "clean opinion."™ The RFP did not contain
gui delines or standards for the formor content of the audited
financial statenents required by the RFP. DCF s purpose of
requesting this information was to determne a |evel of
sophi stication and organi zati onal capacity of an offeror. DCF
did not undertake any detailed review by a certified public
accountant to review the content of the audited financial
statenents. There was no evidence that the om ssion of the notes
gave Intervenor any unfair advantage or m srepresented
Intervenor's finances. In summary, the omi ssion of the notes to
financial statenments constituted a mnor irregularity wai vabl e by
t he agency.

49. Petitioner failed to prove that Ms. Johanni ngsneier did
not have the necessary experience and know edge to fairly
eval uate the proposals. There was no substantial evidence that
Ms. Johanni ngsnei er's scoring was not done in an objective and

fair manner.
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50. Petitioner failed to denonstrate by the applicable
standard of proof (clearly erroneous, contrary to conpetition,
arbitrary or capricious), that DCF s proposed action to award the
District 11 contract to Psychot herapeutic Services of Florida,
Inc., is contrary to the agency's governing statutes, the
agency's rules or policies or the | anguage of the RFP

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons of
Law set forth herein, it is

RECOVIVENDED:

That the Departnent of Children and Fanmilies enter a final
order dismssing the bid protest filed by Bayview Center for
Mental Health, Inc.

DONE AND ENTERED this 27th day of Septenber, 2002, in

Tal | ahassee, Leon County, Florida.

BARBARA J. STARCS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 27th day of Septenber, 2002.
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COPI ES FURNI SHED

Gary J. dark, Esquire

Frank P. Rainer, Esquire
Sternstein, Rainer & Cark, P.A
101 North Gadsden Street

Tal | ahassee, Florida 32301

WIlliamA. Frieder, Esquire

Department of Children and Fam |y Services
1317 W newood Boul evard

Bui | di ng Two, Room 204

Tal | ahassee, Florida 32399-0700

Thomas R Tatum Esquire
Bri nkl ey, MNerney, Morgan,
Sol oman & Tatum LLP.
Post O fice Box 522
Fort Lauderdale, Florida 33302-0522

Paul F. Flounlacker, Jr., Agency Cerk
Departnment of Children and Fam |y Services
1317 W newood Boul evard

Bui |l ding 2, Room 204B

Tal | ahassee, Florida 32399-0700

Josi e Tomayo, Ceneral Counse

Departnent of Children and Fam |y Services
1317 W newood Boul evard

Bui | ding 2, Room 204

Tal | ahassee, Florida 32399-0700

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within

10 days fromthe date of this recomended order. Any exceptions to
this recormended order should be filed with the agency that wl
issue the final order in this case.
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